STATE OF FLORI DA
BOARD OF DENTI STRY
GREGORY K. BARFI ELD,
Petiti oner,
VS. DOAH CASE NO.: 99-4052

DEPARTMENT OF HEALTH, BQOARD
OF DENTI STRY

Respondent .

FI NAL ORDER

THI S MATTER was heard by the Board of Dentistry pursuant to
Sections 120.569 and 120.57(1), Florida Statutes, on March 3,
2000, in Jacksonville, Florida, for consideration of the
Recommended Order entered by Linda M Rigot, Adm nistrative Law
Judge, dated January 26, 2000 (a copy of which is attached as
Exhibit A). At the hearing, Petitioner was present. Respondent
was represented by Joy Myrick, Senior Attorney. Upon
consideration of the Adm nistrative Law Judge's Recommended
Order, after review of the entire record and havi ng been
otherwise fully advised in its prem ses, the Board nakes the
foll owi ng findings and concl usi ons.

RULI NGS ON EXCEPTI ONS FI LED BY RESPONDENT

1. Respondent filed exceptions to the Adm nistrative Law
Judge' s Fi ndings of Fact and Conclusions of Law. A copy of said
exceptions is attached as Exhibit B, and by reference
i ncorporated herein. Respondent takes exception to those
portions in Findings of Fact 5 and 7 that allude to a nonitor
notioning to Petitioner to place a note at the nonitor's station
and to the existence of a nonitor note generated by Petitioner.
The Board accepts the exceptions, finding that there is no
conpetent substantial evidence to denonstrate that a nonitor note
existed. There is no record of a nonitor's note in Petitioner's
file. The transcript of the hearing (T-106) and the deposition
of Marsha Carnes, at page 17, support this. Furthernore,
Petitioner's testinony as to the nonitor's nonverbal conduct was
hear say, since such nonverbal conduct was intended as an
assertion.



2. Respondent further takes exception to the Findings of
Fact at paragraphs 6, 7, and 10 concerning the exi stence of Udead
tracts" in the patient on whom Petitioner performed the amal gam
cavity preparation procedure. As found by the Adm nistrative Law
Judge, a dead tract is a rare dental defect. Petitioner
testified that the only "dead tract" he ever saw previously was
in dental school. Two of the three examners, all of which nust
be Florida licensed dentists with a mninumof 5 years in
practice, comrented "caries" on their grade sheets. The Cinic
monitor, also a Florida |icensed dentist, indicated his agreenent
wth the exam ners that caries remained. The only evidence that
the patient had "dead tracts" is the obviously interested
testinony of Petitioner. Even assum ng, arguendo, that caries
did not remain, there is conpetent substantial evidence of
serious deficiencies in Petitioner's performnce of the amal gam
cavity preparation procedure. (Respondent's Exhibits 9 and 10).
Therefore, a finding that Petitioner properly perfornmed the
amal gam cavity preparation and that he should receive full points
is not supported by conpetent substantial evidence, and the Board
accepts the exceptions.

3. Respondent further takes exception to portions of
Fi ndi ngs of Fact in paragraphs 8, 9, and 10. There was conpetent
substantial evidence to conclude that Petitioner perforated the
tooth during the endodontic procedure. One exam ner clearly
noted that a perforation in the pul p chanber was found.
Respondent' s expert w tness exam ned the actual tooth at issue
and saw the perforation hinmself (T101-103). Petitioner's
testinony standi ng al one cannot constitute a preponderance of the
evidence on this issue. Even assuming that finding that a
perforation did not occur is appropriate, the cormments of two of
the three exam ners indicate that there were problens with
"access preparation.” The finding that Petitioner properly
performed the procedure and should receive full points for it is
t herefore not supported by conpetent substantial evidence, and
t he Board accepts the exceptions.

4. Respondent objects to the Conclusions of Law contai ned
i n paragraphs 15 and 16 that the Departnent presented no
conpetent substantial evidence as to the work perfornmed during
the clinical portion of the exam nation and that the grade
docunent ati on sheets and grade sheets admtted into evidence
W t hout objection are hearsay and cannot formthe basis for a
finding of fact as to what happened during the exam nation.

5. Such a conclusion is clearly erroneous as a matter of
| aw since these records are adm ssible as public records and
reports under 90.803(8), F.S. It is the Board's opinion that
t hese grade docunentation sheets and grade sheets constitute
"reports . . . of matters observed pursuant to duty inposed by



law as to matters which there was a duty to report. . . ." since
the exam ners reduced their statenents to witing while observing
the Petitioner taking an exam nation, pursuant to 8455.574 and
466. 006, F.S., and rule 64B5-2.013 and 2.020, F.A C

6. The Board further opines that these docunents are al so
adm ssible as a record of regularly conducted business activity
under 890.803(6), F.S. Public records may be adm ssi bl e under
t he busi ness records exception. Adanms v. State, 521 So.2d 337
(Fla. 4th DCA 1988). The Adm nistrative Law Judge acknow edges
in paragraph 16 that the Departnent presented the testinony of
two witnesses that "testified as to how graders are sel ected and
trained, how the exam nation is adm nistered in general, and as
to the contents of grade sheets and ot her grade docunentation
forms.” This testinony provided the necessary foundation to
denonstrate that the records were nade "at or near the tinme by a
person with know edge" and that said records are kept in the
course of the Departnent's regularly conducted activities. In
order to lay a foundation for the adm ssion of a business record,
it is necessary to call a wtness who can show that each of the
foundational requirenents in the statute is present, but it is
not necessary to call the person who actually prepared the
docunent. Forester v. Norman, Roger. Jewell & Brooks 610 So. 2d
1369 (Fla 1st DCA 1992). There is no finding by the
Adm ni strative Law Judge of any circunstances that would show
| ack of trustworthiness in the records. It is the Board's
opi nion that these records woul d have been adm ssi bl e over
objection in a civil action.

7. The Board is aware that pursuant to 81 20.57(1)(1),
F.S., it may reject or nodify only those conclusions of |aw over
which it has substantive jurisdiction. The Board acknow edges
that it does not have substantive jurisdiction over the Florida
Evi dence Code. Neverthel ess, under the particular facts of this
case, the Board concludes that the proceedi ngs under which the
Adm ni strative Law Judge made the chall enged findings of fact and
conclusions of law did not conply with essential requirenents of
|aw. Specifically, the Board finds that the Adm nistrative Law
Judge received evidence w thout any objection by Petitioner as to
its adm ssibility, and that the Adm nistrative Law Judge gave
absolutely no indication of concern as to its admssibility or as
to any problemw th the lack of foundation for its use. Several
weeks later, in the Reconmmended Order, the Adm nistrative Law
Judge rejected this evidence as hearsay. This procedure
prej udi ced the Departnent:

"I'n an evidentiary proceeding, it is unfair
to a party who offers evidence to have it
received by the fact finder w thout objection
fromthe adversary or without any limtation



by the fact finder only to discover |ater
that its evidence- was secretly rejected.
This could all be avoided sinply by requiring
the hearing officer to determ ne these issues
before the evidence is closed." BAPCO v.
Unenpl oynent Appeal s Comm ssi on, 654 So. 2d
292, at 297, (Fla 5th DCA 1995)

8. The Board further finds that the Adm nistrative Law
Judge assigned an inproper burden of proof to the Departnent.
When an applicant chall enges the grades he received on a
prof essional |icensing exam nation he nust show by a
pr eponder ance of evidence that the grades in issue were
arbitrarily or capriciously given by the exam ning agency. State
ex rel G asser v. Pepper, 155 So.2d 383 (Fla. 1st DCA 1963). See
also Inre Altchiler, 4 FALR 724A Fla. Bd of Dentistry, Fina
Order dated 1/16/82); In re Chokhawal a, (Fla. Bd of Dentistry,
Final Order dated 11/15/82). Absent sone show ng that the
exam ning agency failed to follow standard procedures for
conducting and/or grading the exam nation, or that the candi date
was treated differently from other exam nation candi dates, test
results will not be disturbed. 1In re Corda, (Fla. Bd. of
Architecture, Final Oder dated 9/28182). See generally Balino
v. Departnent of Health and Rehabilitative Services, 348 So.2d
349 (Fla 1st DCA 1977). In the present case, Petitioner did not
carry his burden of proof. The Adm nistrative Law Judge i nstead
inplicitly inposed on the Departnent the burden of disproving
Petitioner's allegations by bringing in the actual exam ners who
exam ned Petitioner! No reported case has ever assigned such a
burden of proof. For exanple, in Gage v Departnent of Health
Board of Dentistry, DOAH Case No. 97-2518, the exact sane two
expert witnesses who testified in this case testified as experts
in that case. Dr. Thomas Shi el ds exam ned the procedures,
docunents and x-rays involved, and testified as to the
candidate's deficiencies in the examnation. It is clear from
the Order in Gage that the same grade docunentation sheets and
grade sheets this Admnistrative Law Judge finds to be "hearsay"
were admtted and relied upon by that Adm nistrative Law Judge to
render a ruling.

9. The Board acknow edges that a rejection or nodification
of a conclusion of law may not formthe basis of for rejection or
nodi fication of a finding of fact. However, under the particul ar
facts of this case, the failure to conply with essenti al
requi renents of |aw by ignoring conpetent substantial evidence
after the fact under the guise of a conclusion of |aw perneates
both the findings of fact and concl usi ons of | aw

FI NDI NGS OF FACT




10. The Adm nistrative Law Judge's Findings of Fact in
paragraphs 1, 2, 3, and 4 are approved and adopted and are
i ncorporated herein by reference.

11. The Board adopts Respondent's Exceptions To Fi ndi ngs
O Fact and the Rulings on Exceptions in paragraphs 1- 3 above as
the remai ning Findings of Fact. There is conpetent, substanti al
evi dence to support the Board's findings.

CONCLUSI ONS OF LAW

12. The Board has jurisdiction of the parties and subject
matter of this case pursuant to Sections 120.569 and 120. 57,
Florida Statutes, and Chapter 466, Florida Statutes.

13. The Adm nistrative Law Judge's Concl usions of Law in
paragraphs 11 and 12, as well as the first sentence in paragraphs
13 and 14 are approved and adopted and are incorporated herein by
ref erence.

14. The Board adopts Respondent's Exceptions To
Concl usi ons of Law and the Rulings on Exceptions in paragraphs 4-
8 above as the remaining Conclusions of Law. There is conpetent,
substanti al evidence to support the Board' s concl usi ons.

15. The Board rejects the Adm nistrative Law Judge's
recommendat i on.

VWHEREFORE, it is ORDERED AND ADJUDGED that the Petitioner
did not achieve a passing score on the June 1999 dental |icensure
exam nation

This Final Order becones effective upon its filing with the
Clerk for the Departnent of Health.

The parties are hereby notified that they may appeal this
Final Order by filing one copy of a Notice of Appeal wth the
Clerk of the Departnment of Health and by filing a filing fee and
one copy of a Notice of Appeal with the District Court of Appea
within thirty (30) days of the date this Final Oder is filed.

DONE AND ORDERED this 27th day of March, 2000.

BOARD OF DENTI STRY

SOLOMON G- BROTMAN, D. D. S.
CHAI RVAN



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoi ng Final Order has been forwarded by United States Mail
this 31st day of March, 2000, to G egory K Barfield, 2555
Col l'i ns Road, Penthouse 114, M am Beach, FL 33140, and hand
delivered to Joy Myrick, Staff Attorney, Departnent of Health,
2020 Capital GCrcle SE, Bin A02, Tall ahassee, Florida 32308, and
by interoffice mail to Linda M Rigot, Adm nistrative Law Judge,
Division of Adm nistrative Hearings, The DeSoto Building, 1230
Apal achee Par kway, Tall ahassee, Florida 32399- 3060.

CONNI E SI NGLETARY



